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Case, J,

Before this Court is Cor Karafia’s Motion to Dismiss [Adv. Docket No. 6] R. Todd
Neilson’s Complaint, on the grounds that the complaint fatls to statc a claim upon which the
plaintiff is entitled to relief, pursiant o Fed R.Civ P, 12(b){6} made applicable to the
adversary proceeding through Fed R.Bankr P, 7012. For the following reasons, the Court
demes the Defendant’s Motion to Dismiss.

FACTS

Cm July 11, 2003, R. Todd Neilson {the “Plaintiff™) filed and served the above-
referenced Complaint. Cor Karaffa (the “Defendant”) answered the Complaint on August 11,
2003, asserting the following aflfirmative defenses: (1) ordinary course of business pursuant to
§ 347(¢)(2) of the Bapkruptcy Code, (2) new value pursuant to § 547(c)(4) of the Bankruptcy
Code, and (3} fzilure to state a ¢lam upon which relief may be granted pursuant to
Fed R.Civ.P. 12{(b}(6¢). On February 4, 2004, Defendant moved this Court to dismiss the
Complaint. Completion of briefing was filed February 24, 2004.

Defendant seeks an Order dismissing Count One through Count Three of the
Plamtiff’s Complaint, which secks to avoid preferential and frandulent transfers, on the
grounds that the Camplaint fails to state a claim vpon which relief may be granied. More
specifically, the Defendant claims that the Flaintft has merely recited the statute and has not
provided [actual information regarding (1) the date of the transfers, (2) the number of
transfers, {3) what property was transferred, (4} the means of couveyance, (5) the amount of
cach individital iransfer, and (6) the alleged antecedent debt on account of which the transfers

were made. In the alternative, the Defendant seeks an order requiring the Plaintilt to provide

a morc delinte statement of its claim pursuant to Fed R.Civ.P. 12(e).




The Plamniift objects to the Motion to Dismiss on the grounds that {1} the motion is

untimely because the Defendant answered the Complaint, (2) Defendant’s request for a more
definite statcment of the claim is unlimely, (3) all facts germane to the claim have been stated
as required by Fed R.Civ.P. 8, and (4) the Complaint states a claim upon which relief may be
grantcd. Inthe aliernalive, the Plaintiff seeks an order granting leave to file an amended
complaini.

‘The Complaint alleges that Webvan acquired HomeGrocer.com on Seplember 5, 2000,
That after the acquisition, Cor Karafta, Semor Vice President of Operaiions, remained
emploved by Webvan, An Employment Agreement dated Junc 15, 2000, between Webvan
and Cor Karaffa, provided for a $175,000 signing bonos and $300,000 severance package.
Sometime after Septernber 5, 2000, Cor Karaffa’s employment was terminated. During the
one-year preference periad, July 13, 2000 and July 13, 2001, Webvan made one or more
transfers to Cor Karalfa in an aggregate amount not less than $300,000. Count One of the
Cemplaint seeks to avoid the transfers madc to Cor Karalfa as preferences pursuant to
§ 347(b) of the Bankruptcy Code, Count Two seeks to avoid the transfers to Cor Karaffa as
fraudulent eonveyances pursuant 1o § 548(a)(1)(B) of the Bankruptcy Code, Count Three
sceks to recover the avoided transfers for the benefit of the debtor pursuant to § 550(a)(1) of
the Bankruptey Codc, and Count Four seeks lo disallow Defendant’s scheduled claim no. 452
to the extent that the transf{ers are aveided and the amounts are not turned over pursuant to
§ 502(d) of the Bankruptey Code.

DISCUSSION

A defendant may move to dismiss a complaint on the grounds that the complaint ajls
to state a claim upon which relief may be granted pursuant to the Fed R.Civ.P. 12(b){6)} made

applicablc by Fed R.Bankr P, 7012, A motion to dismiss on these grounds is a drastic



remedy, thus, the complaint should not be dismissed “unless it appears beyend a doubt that

the plaintiff can prove no set of lacts m support of his elaim which would entitle him to
tehel” Conley v. Gibson, 355 U5, 41, 45-46 (1957). This defense may be raised at any time
pricr to trial or at trial. In addition, the defendant may choose not to file a motion and may
raise the defense in his answer.

In determining whether to grant a mohon lo dismiss on the grounds that the complaint
fanls 1o siate a claim upon which relief may be granted, the Court is required to accept all of
the allegations in the complaint as true, and draw all reasonable inferences in the light most
favorable to the plaintiff. See Hechinger Inv. Co. of Delaware Inc., v. M.G.H. Home
Improvement (In ve Hechinger v, Co. of Delaware Tnc ), 288 B.R. 398, 400 (Bankr. D.Del.
2003).

The Federal Rules of Civil Procedure merely requires a “short and plain statement of’
the ¢lamn showing that the pleader is entitled to relief.” Fed.R.Civ.P. 8{a)(2). Thus, this
Court disagrees with a heightened pleading standard set forth m TWA e, v, Marsh US4 Inc,
2004 WL 180421 *1 {Bankr. D.Del. January 20, 2004) and Valley Media, Inv. v. Borders, Inc.
(Pt re Valley Media, Tnc), 288 B.R. 189, 192 (Bankr. D.Del. 2003).!

This Court must take the facts alleged in the Complaint as true, that the transfors made
to the Defendant, an insider, are transfers to a creditor, on account of an antecedent debt (the
Employmeni Agreement), while the company was insolvent, within one year prior to the

petition date, and reecived morc than it would have under chapler 7, if the transfer was never

! In those cases, the court determined that s complaint seeking to avoid a transter as a preference must

include: *{a} an identification of the nature and amount of cach antecedent debt and (b)) an identitication af cach
alleged preference iransfler by (i) date, (i) name of debtor/transferor, (i) name of wransferes and {iv) the amount
of the ransfer” FHA fac, 2004 W1 180421 at * 3, citing, Tn re Valley Madia., 288 B.R. at 192 (citation
omitted). The court held that in a preference action “simply quoting the statmtory langwage is not sefficient to
survive a motion o dismiss.” TWA fnc., 2004 WL 180421 at * 2; In re Falfey Medie, 288 BR. at 192, In
addition, a party canmot provide specifics uecessary to survive a motion to disniiss in its reply. See TWA Inc.,
2004 WL 180421 a1 * 3. In both cases, the conrt pranted the defendants” motion to dismiss and pranted teave o
plaintiffs to amend their respective complaints.



made, and received payment of ils debl lo the extenl provided under the Bankruptey Code.

Thug pursuani o § 547(b) of the Bankruptcy Cods, the Defendant has set forth 4 ¢lam upon
which relief may be pranted.

In addition, according (o the facts alleged in the Complaini, the Plamti{T received less
than the reasenable equivalent value in exchange lor the $300,000 trans{er to the Defendant,
and that Webvan was insolvent at the time. Pursuant to § 548(2)(1)B) the Plamtiff has set
forth a claim upon which relicf may be granted.

This Court agrees with Judgc Bernatein that (1) the Federal Rules of Bankrptcy
Procedure does not impose a heightened pleading standard on preference claims, and (2) the
heightened pleading standard could cut off valid claims prematurely. See In re Randall's
fsland Family Golf Centers, Inc., 290 B.R. 55, 65 (Bankr. 5,D.N.Y. 2003). Although a debtor
should provide specific information when available, requiring such information at ihe
pleading stage is a heavy burden given the time constraints for filing preference actions and
the condition of the debtor’s books and records.”

Lastly, the Court finds that the Plaintiff’s reply is proccdurally timely.

CONCLUSION

For the reasons sel forth above, the Defendant’s Motion to Dismiss 15 demued. Ifthe

Drefendant wishes to proceed by dispositive motion at a later date, he may do so.

iﬁw@w f/\L

Charles G. Case, Il |/
United Statcs B cy Judge

: Even, in tite TWA fre. case, Judge Walsh indicaled that the deblor might face dillicully in satisfying the
clements set torth in the M re Falley Media case, thus the sitbation wonld warcant relaxation of the mle and the
debtor would be entitled to pursue these details in discovery, See THA fuc., 2004 WL 180421 *4,
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In re: }
} Chapter 11
WEBVAN GROUP, INC., ef af., )
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)
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)
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}
COR KARAFFA, )
)
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}
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AND NOW, this j__ day of March, 2004, upon consideration of Defendant Cor
Karaffa’s Motion to Dismiss {Adv. Dockel No. 6) and the opposilion therelo, and for the
rcasons set forth tn the accompanying Memorandum Decision; it 15 hereby

ORDERED that Defendant’s Motion to Dismiss is DENIEDD.

(Dooee| €

Charlcs G. Case LI
United Statcs B tey Judec




